=1 was totally shocked,”™ savs Mr. Serka.

In a March 1984 setback, the B.C.
Court of Appeal overturmed the tnal
judege’s ruling that the seven-year min-
umum senlence was unconsttutional, Mr,
Serka obtained lcave 1o appeal that deci-
sion 1o the Supreme Court, making him
the first to use the charter to challenge the
act's MINIMUM-ScNIENce Provision,

The high court’s decision begins by
asseriing that a mimmum mandatory
term of imprisonment does not in isell

constitute cruel and unusual punishment.
“Those who import and market hard
drugs for lucre are responsible lor the
gradual but mexorable denigranon of
many of their fellow human beings.™
writes Mr, Justice Antenio Lamer for the
majority, He concludes they deserve
“long penods of penal servitude.”™ What
he found objectionable in the lnw s that it
forces Judges to subject a voung person
caught drnving across the Cannda-ULS,
border with his first “poant of grass™ 1o the
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Seven years is harsh for a small quantity of dregs.”

SAMME Mimmum pen-
alty asthe profession-
al drug smuggler,
_ leading inevitably 1o
% “grossly dispropor-
S tionate”” prison
| terms, Dieclares Mr
£ Justice Lamer in his
§7-page decimrom It
is nob necessary o
senienoe the small of-
fenderstosevenyears
in prison in onder 1o
deter the serious of-
fender.”
In a2 lone dissent,
Mr Justice W.R.
Melntyre insists that
for a punishment 1o
be considered crucl
of wnusual 1nomust
outrage the public
conscience or be de-

grading to human digmity, or go bevond
whal is necessary lor theackievement of a
valid soctalaim or be apphed irmationally,
Mone of these arcumstanaes, he sy,
applics in Mr, Smath's case.

Meil Bovd, a lawver and head of the
Criminology Research Centre at Simon
Fraser University in Burnaby, B.C., says
the deciston marks a “small victory in the
war against ridcelous legal controls™
and won'Lalter the tough sentences given
1o large-scale and repeat imponters. And
e Toresees no rush o invalidate other
compulsory mimimum senlences such s
life imprisonment for murder. *This de-
cision 1sn't aboul minimum sentences,
Iv’s about the absurdity of dnug laws that
can senlence 3 guy o seven vears for
bringing a point across the border while
Natonal Health and Welfare statistics
show that 200 of Canadians arc mari-
Juana users.”

It is now up o the B.C. Court of
Appeal to reconsider Mr. Smith's sen-
tence in light of the Supreme Cournt ruling.
Simee he has been paroled, that is a mere
formality. Mr Smith, who lives just out-
side Vancouver with his girlfriend and has
been accepted into the prestigions Emily
Carr College of Artand Design this fall,
says he is not bitter about the publicity
nor his time spent in jal. 1 wened a
negative siluation into a positive one,” I
svs, “Thats something 10 go public
absont,” Laori Caoden




